LINCOLN  AS  A LAWYER. 


HIS  CAREER  IN  THE  SUPREME  COURT  OF  ILLINOIS  — HIS  FIRST  CASE  IN  THAT 
COURT— HOW  HE  MEASURED  UP  WITH  TRUMBULL,  LOGAN  AND  OTHERS. 

By  George 


FIFTY  years  ago  the  convening  of  the 
supreme  court  in  Illinois  was  an 
^ annual  occasion  of  much  wider  interest 
than  attaches  to  the  more  frequent  ses- 
sions of  that  body  at  present.  There  was 
but  one  meeting  each  year  — in  Decem- 
ber— and,  as  most  of  the  lawyers  were 
also  politicians,  the  event  was  of  only 
less  import  to  them  than  the  meeting  of 
the  legislature.  Party  leaders  met  at  the 
supreme  court  as  they  met  at  conventions 
and, — we  are  told  by  Senator  Wash- 
burne,* — laid  the  wires  of  state  politics. 

A robust,  holiday  air  invests  the  mental 
picture  one  conjures  up  of  those  pioneer 
lawyers  journeying  to  the  capital  on 
horseback,  over  winter  roads  and  against 
shivering  prairie  winds  ; the  meeting  at 
the  tavern  in  Springfield  ; the  genial  salu- 
tations and  mutual  exchange  of  experi- 
ences on  the  road.  Writers  tell  of  the 
good-fellowship  gatherings  in  the  even- 
ings, after  the  hard  work  among  the 
books  or  before  the  court,  where  the  seri- 
ousness of  the  profession  was  put  aside 
and  warmth  and  sociability  were  given 
sway.  These  were  the  men  who  were 
identifying  their  names  with  state  and 
national  history : Abraham  Lincoln, 

Lyman  Trumbull,  Sidney  Breese,  Stephen 
A.  Douglas,  David  Davis  and  a long  list. 
These,  men  in  their  early  manhood  and 
in  their  formative  period,  just  getting 
a foothold  upon  political  influence  and 
power, — a genuine,  hardy  ambition  mov- 
ing them  all,  but  yet  all.  unconscious 
of  Destiny’s  unequal  hand  upon  their 
foreheads, — how  one  lingers  in  their 
presence  ! Oh,  the  eternal  attractiveness 
of  the  unpresageful  associations  and  at- 
mosphere of  historic  figures  and  events  ! 

*“  Lincoln  in  Illinois,”  N.  Am.  R.,  vol.  141, 
page  307. 


Beardsley. 

Greatness  in  its  unaffected  childhood, 
before  realization  and  self-consciousness 
have  arrived  ! In  the  manners  practiced 
and  the  letters  written  after  a great  man 
has  assured  for  himself  a place  in  history 
one  often  fancies  a note  of  affectation  — 
“grand-stand  playing.’’  But  before  the 
great  achievement  we  are  sure  of  natural- 
ness. Of  course,  one  implicitly  trusts 
Lincoln  throughout,  and  rightly  so.  Still, 
how  charming  is  this  scene  that  has  him, 
not  yet  thirty-two  years  of  age,  rough- 
riding it  down  to  Springfield,  his  tall, 
large-boned  figure  wrapped  in  the  shawl 
of  those  days,  his  easy-going,  homely, 
but  fetching  presentation  of  his  law  case, 
and  then  at  night,  in  the  genial  company 
of  lawyers  round  the  fire,  he  the  best 
fellow  of  them  all,  telling  his  stories  and 
tilting  back  in  his  chair  ! 

When  the  four  judges  assumed  their 
seats  upon  the  supreme  bench  at  Spring- 
field  to  convene  their  honorable  court  for 
the  December  term,  1840,  their  dignified 
glance  fell  upon  several  men  destined  to 
be  remembered  in  the  annals  of  State  and 
Nation.  Stephen  A.  Douglas,  John  D. 
Caton,  Sidney  Breese  and  Thomas  Ford 
were  there,  and  they  were  later  to  find 
places  upon  the  bench  of  that  distin- 
guished court.  Ford  was  also  to  become 
governor,  and  Douglas  a senator  and 
presidential  candidate.  David  J.  Baker 
had  already  served  in  the  United  States 
Senate,  and  James  Semple,  O.  H. 
Browning,  J.  A.  McDougall  and  Sidney 
Breese  were  to  be  senators.  Browning 
was  also  to  be  Secretary  of  the  Interior. 
Stephen  T.  Logan  was  present,  and  he 
was  winning  for  himself  a place  in  Illinois 
history  as  one  of  the  State’s  ablest  jurists. 

Eight  or  ten  younger  men,  practitioners 
of  less  than  five  years’  standing  in  the 
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Supreme  Court,  had  cases  to  that  term. 
Among  them  were  James  Shields,  after- 
wards United  States  Senator,  and  Nor- 
man H.  Purple,  who  was  to  lead  a long 
career  at  that  bar  and  afterwards  occupy 
a seat  on  the  State  Supreme  Bench.  David 
Davis,  with  a distinguished  life  before 
him  as  lawyer,  senator,  judge  of  the 
Federal  Supreme  Court  and  nominee  for 
President,  was  one  of  the  young  men 
who  had  business  at  that  term.  Lyman 
Trumbull  had  appeared  the  year  preced- 
ing. It  was  probably  among  these 
younger  men,  in  December,  1840,  that 
another  young  man,  with  a single  small 
case  to  look  after,  and  that  his  first  in  the 
Supreme  Court,  was  an  inconspicuous 
companion.  He  was  not  unknown,  to  be 
sure,  for  he  had  already  served  three 
terms  in  the  legislature,  but  he  was  a new 
man  in  that  court.  This  was  Abraham 
Lincoln,  of  Sangamon  county. 

By  no  means  all  the  cases  to  that  term 
involved  large  amounts.  Many  were  be- 
gun in  the  justice  of  the  peace  court,  and 
were  brought  up  on  points  of  statutory 
interpretation.  (Those  were  the  days  of 
enactment,  when  the  State  was  young.) 
Mr.  Lincoln’s  business  was  to  argue  such 
a case,  and,  incidentally,  to  inaugurate  a 
legal  career  — a career  which  has  been 
too  little  studied  and  dwelt  upon  by  the 
historian,  yet  which  in  extent  and  suc- 
cessfulness has  hardly  been  equaled  be- 
fore or  since  in  that  court. 

This  first  case  of  Mr.  Lincoln’s  in  the 
Supreme  Court  of  Illinois  is  an  interesting 
example  of  the  proverbial  small  begin- 
nings of  great  things.  It  was  the  suit  of 
Scammon  versus  Cline,*  and  could  not 
have  involved  a sum  exceeding  two  hun- 
dred dollars,  since  it  was  begun  in  the 
justice  court,  and  two  hundred  dollars  is 
the  limit  of  the  justice’s  jurisdiction. 
Scammon  sued  Cline  before  Justice  Alex- 
ander Neely,  in  Boone  county.  While 
we  have  no  proof  that  Lincoln  repre- 
sented the  defendant  in  the  justice,  and 
later  in  the  circuit,  court,  yet  it  is  no  great 
risk  to  assume  that  he  did.  He  took  a 
change  of  venue  — that  first  learned 


stratagem  of  every  young  barrister — and 
won.  The  plaintiff  appealed  to  the  cir- 
cuit court  and  upon  a technicality  Lin- 
coln got  the  appeal  struck  from  the 
docket.  But  the  plaintiff,  not  to  be  dis- 
couraged, carried  his  appeal  to  the  Su- 
preme Court  and  was  thus  the  instrument? 
of  introducing  Lincoln  into  the  highest 
tribunal  of  the  Illinois  judiciary.  And- 
when  the  little  case  was  heard,  Chiet 
Justice  Wilson,  for  the  court,  in  a para^ 
graph  or  two  declared  that  the  appeal 
had  been  improperly  dismissed  by  “the 
Honorable  Dan  Stone,”  of  the  circuit, 
and  Mr.  “A.  Lincoln  ’’(with  his  associate, 

J.  L.  Loop),  who  had  thus  far  staved  off  0 
a judgment  against  his  client,  was  sent 
back  to  the  lower  court.  The  final  out- 
come of  this  case,  if  it  was  ever  tried 
again,  may  only  be  learned  by  reference 
to  the  records  of  Boone  county. 

So  the  great  lawyer  lost  his  first  case  in 
the  Supreme  Court ; but  it  is  a way  great 
lawyers  have  of  starting.  Melville  W. 
Fuller,  too,  lost  his  first  case  in  that  court 
twenty  years  later  ; and  so  did  Emery  A. 
Storrs.  Nor  would  it  be  safe  to  prophesy 
a lawyer’s  career  on  the  basis  of  such  a 
defeat,  or  upon  the  losing  of  any  case. 

It  is  the  appealing  lawyer,  if  either,  who 
assumes  the  main  responsibility  for  the 
final  decision.  We  are  safe  in  assuming 
that  one  of  Mr.  Lincoln’s  objects  in 
Scammon  versus  Cline  was  to  gain  time, 
in  which  he  succeeded  ; and  it  may  well 
be  doubted  if  he  expected  his  somewhat 
wily  achievements  below  to  be  sustained 
in  the  higher  court. 

But  Lincoln  lost  his  second  case  also,* 
— this  time  to  an  opposing  counsel  whose 
name  was  destined  to  attract  a large 
measure  of  that  glory  which  the  eventful 
succeeding  years  were  to  vouchsafe  to 
public  men  worthy  of  high  fame.  Lyman 
Trumbull  woji  the  suit.  Here  was  a trial 
that  is  interesting  to  posterity,  not  be- 
cause it  settled  some  struggling  principle 
of  law  — for  it  has  not  become  a “ leading 
case” — but  because  the  lawyers  who 
tried  it  were  two  men  who  would  later 
enunciate  a higher  than  legal  doctrine, 


* 2 Scammon,  456. 


* 1 Gilman,  143. 
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namely,  a practical  principle  of  human 
liberty,  and  thus  imprint  their  names 
upon  the  Nation’s  history.  One  was  to 
wield  the  pen  which  should  draw  up  the 
Thirteenth  Amendment,  and  the  other 
was  to  proclaim  the  emancipation  of  a 
race.  Like  a flash  the  mind  recalls  that 
it  was  Lyman  Trumbull,  too,  who  four- 
teen years  later  defeated  the  same  antag- 
onist (though  perhaps  not  without  the 
latter’s  assistance  in  the  end)  in  a contest 
for  a United  States  senatorship. 


Just  in  this  conneqtion  one  may  allude 
to  a suggestive  fact  which  comes  out  dur- 
ing such  a study  as  the  present.  In  his 
opinions  from  the  bench  Judge  Douglas 
seems  invariably  to  have  overruled  Lin- 
coln, and,  when  the  court  sustained  the 
latter,  Douglas  dissented.  These  opin- 
ions were  very  few,  of  course, — to  be 
accurate,  three  in  all,*— but  they  are 
interesting  in  view  of  the  afterwards 
world-famous  contest  of  the  men. 

* 3 Scammon,  389;  4 Sc.,  452  ; 4 Sc.,  70. 
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His  third  case  Mr.  Lincoln  won.*  Here 
associated  with  him  was  Stephen  T. 
Logan,  a personage  in  that  generation 
only  less  picturesque  than  one  who  came 
after  him  of  the  same  surname  and  known 
popularly  as  “the  Black  Eagle  of  Illi- 
nois.” Logan  was  recognized  as  the 
foremost  lawyer  at  the  bar,  and,  with 
Lincoln  as  junior  partner  from  1841  to 
to  1843,  “ Logan  & Lincoln  ” was  a team 
of  which  Elihu  B.  Washburne  says, 
“ There  was  never  a stronger  law  firm  in 
the  State.” 

Lincoln’s  fifth  case  was  the  first  which 
he  himself  appealed,  t and  with  it  is  begun 
a record  of  decisions  in  his  favor  which 
should  assist  to  impress  upon  our  minds, 
for  a fitting  background  to  his  position  as 
statesman,  his  preeminent  ability  as  a 
lawyer. 

A careful  examination  of  the  Illinois 
Supreme  Court  Reports  reveals  the  fact 
that  “A.  Lincoln  ” appeared  as  counsel 
in  158  cases.  He  won  eighty-two  of 
these,  or  hearly  52  per  cent  of  the  whole 
number.  The  cases  in  which  Lincoln  or 
his  law  firm  appeared  for  the  appellant 
number  82.  Of  these  he  won  45,  or 
nearly  55  per  cent. 

One  who  has  never  considered  the  point 
may  wonder  that  I draw  from  these  fig- 
ures authority  for  declaring  Mr.  Lincoln 
an  unusually  successful  lawyer.  But  I 
suppose  the  chances  of  opposing  sides 
are  about  even,  or  that  the  average  lawyer 
will  win  say  fifty  per  cent  of  his  cases. 
That  is,  if  ability  on  both  sides  were 
equal,  the  lawyer’s  work,  by  reason  of  its 
peculiar  nature,  would  hold  out  to  him  as 
about  the  highest  possible  reach  of  his 
success  50  per  cent  of  the  cases  he  might 
try.  And  since  it  is  a fact  that  poor  law- 
yers, as  a rule,  will  meet  poor  lawyers, 
and  good  lawyers  will  be  pitted  against 
good  lawyers, — somewhat  after  the  man- 
ner in  which  water  finds  its  level, — not 
only  the  best  but  the  poorest  legal  talent 
may  be  expected  to  yield  a harvest  ap- 
proaching one-half.  Nevertheless,  al- 
though it  would  argue  nothing  as  to  a 

* 1 Gilman,  173. 

+ 1 Gilman,  225. 


lawyer’s  standing  among  all  lawyers 
merely  to  point  out  th£  percentage  of 
cases  won,  yet  it  is  a different  and  per- 
fectly logical  proposition  that  the  balance 
of  cases  won  may  be  a measure  of  com- 
parative ability  among  one’s  contempo- 
raries. In  this  way  some  conclusion# 
may  be  drawn  by  which  to  judge  Mr. 
Lincoln  upon  his  own  record  and  the- 
records  of  his  associates  and  professional 
opponents,  some  of  whom  I have  men^ 
tioned.  Before  proceeding  further,  let  it 
be  said  that  it  is  not  a man  of  straw  I am 
setting  up  and  knocking  over  in  this  ex- 
position of  Mr.  Lincoln’s  Supreme  Court 
record.  I bear  well  in  mind  that  no  one# 
has'  ever  belittled  his  juridical  attain- 
ments ; I write  only  to  fortify  with  a few 
figures  his  recognized  position  as  a lawyer. 

There  was  only  one  other  man  who 
tried  as  many  appealed  suits  as  did  Mr. 
Lincoln  in  the  twenty  years  between  1840 
and  i860.  That  was  Stephen  T.  Logan. 
He  tried  the  same  number  as  Lincoln, 
but  he  held  comparatively  close  to  his 
profession,  while  Lincoln  was  always  in 
politics. 

I find  that  Logan  won  85  suits,  which  is 
55  per  cent. 

Browning  tried  129,  and  won  51  per 
cent  of  that  number. 

Purple  tried  147  and  won  48  per  cent. 

Onslow  Peters,  who  tried  124  cases, 
won  only  39  per  cent  of  them. 

Judge  Trumbull,  however,  seems  to 
have  been  successful  above  all  the  others 
in  percentage  of  decisions  in  his  favor, 
but  he  tried  during  that  period  fewer 
cases  than  the  others.  Of  87  cases  he 
won  50,  or  57  per  cent. 

As  for  other  practitioners,  few  if  any  of 
whom  approached  the  amount  of  work 
done  by  these  men  during  the  period 
mentioned,  it  could  easily  be  shown  that 
the  percentage  of  cases  won  was  as  a 
rule  smaller  than  that  of  cases  lost. 

Of  course,  legal  ability  cannot  be  cal- 
culated by  arithmetic,  but  figures  are  a 
valuable  aid  in  any  study.  It  has  seemed 
to  my  mind  that  Mr.  Lincoln’s  real  emi- 
nence as  a lawyer  has  not  been  duly 
emphasized,  the  greatness  of  his  public 
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service  having  overshadowed  this  minor 
consideration.  Yet  it  is  surely  well  to 
get  a historically  accurate  conception  of 
his  extended  career  at  the  bar.  Indeed, 
such  an  estimate  is  necessary  before  one 
may  obtain  the  most  adequate  under- 
standing of  this  mighty  Nineteenth  Cen- 
tury character,  which  developed,  if  one 
may  in  any  degree  define  its  develop- 
ment, along  legal  lines. 

It  will  be  worth  while,  in  passing,  to 
notice  a fact  which  most  readers  will  be 
unprepared  to  learn,  that  had  Lincoln 
lived  and  practiced  law  in  the  present  day 
he  would  have  had  to  be  classed  with  the 
corporation  attorneys.  He  appears  sev- 
eral times  in  the  reports  as  attorney  for 
railroad  companies,  representing,  among 
others,  the  Illinois  Central.  The  thir- 
teenth volume  of  the  Illinois  reports,  by 
reason  of  its  size,  is  an  object  lesson  of 
the  stimulating  effect  exercised  by  the 
then  new  development  of  railroads  upon 
the  business  of  the  courts.  This  volume 
contains  the  first  cases  in  Illinois  involv- 
ing railroad  corporations  as  parties,  and 
in  one  of  them  Mr.  Lincoln  was  counsel 
for  the  Alta  & Sangamon  Railroad  Com- 
pany.* But  that  was  in  1851,  when  the 
railroad  .was  a young  and  cherished 
growth,  fostered  and  petted  by  the  peo- 
ple, and  to  represent  it  in  the  court-room 
was  probably  looked  upon  as  a good 
office  done  the  commonwealth  (and,  after 
all,  is  it  not  ?)  as  well  as  a recognition  of 
a high  order  of  legal  ability.  Let  it  be 
added,  however,  that  Lincoln  appeared 
also  against  railroad  companies  in  a few 
cases,  although  in  such  he  seems  to  have 
been  less  successful  than  when  battling 
for  the  rights  of  that  youthful  enterprise. 

The  most  interesting  part  of  volume 
thirty-seven  of  these  reports  is  that  per- 
taining to  the  proceedings  of  the  supreme 
court  in  memoriam  the  martyred  Presi- 
dent, at  the  April  term,  1865.  The  re- 

* 13  Illinois,  504. 


marks  there  made  may  be  received  as  a 
candid  statement  of  the  estimate  placed 
upon  his  legal  attainments  by  his  contem- 
poraries in  the  profession. 

Said  Judge  Caton  (recently  deceased): 

“ From  a very  early  period  he  assumed  a 
high  position  at  this  bar.  Without  the 
advantage  of  that  mental  culture  which 
is  afforded  by  a classical  education,  he 
learned  the  law  as  a science  . . .His  de- 
ductions were  rarely  wrong  from  any 
given  state  of  facts.  So  he  applied  the 
principles  of  law  to  the  transactions  of 
men  with  great  clearness  and  precision. 
He  was  a close  reasoner.  He  reasoned 
by  analogy  and  usually  enforced  his  views 

by  apt  illustrations If  he  discovered  a 

weak  point  in  his  case  he  frankly  admit- 
ted it.  and  thereby  prepared  the  mind  to 
accept  the  more  readily  his  mode  of 
avoiding  it.  Not  deeply  read  in  his  pro- 
fession, Mr.  Lincoln  was  never  found 
deficient  in  all  the  knowledge  requisite  to 
present  the  strong  points  of  his  case  to 
the  best  advantage,  and  by  his  searching 
analysis  to  make  clear  the  most  intricate 
controversy ....  For  myself,  I have  for  a 
quarter  of  a century  regarded  Mr.  Lincoln 
as  the  fairest  lawyer  I ever  knew.” 

Judge  Caton  then  speaks  of  Mr.  Lincoln’s 
career  at  the  bar  as  a brilliant  one  and  one 
of  “ unsullied  purity.”  The  lay  mind  is 
apt  to  catch  upon  the  emphasis  here  laid  as 
in  all  eulogies  of  Lincoln,  on  the  loftiness 
of  his  personal  character,  and  seizing 
such  statements  as  the  one  I have  itali- 
cized, take  home  an  insufficient,  if  not 
unfair,  impression  of  Lincoln  the  lawyer. 
Whereas,  a careful  and  comparative  study 
of  his  record  forces  the  very  important 
conclusion  not  only  that  he  was  a good 
lawyer  among  good  lawyers,  but  that  he 
tried  more  cases  in  the  supreme  court 
(with  the  exception  already  noted)  than 
the  other  good  lawyers  of  his  time,  and 
maintained  an  average  of  success  excep- 
tionally high  among  them. 


